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9LFWRU\�IRU�LPPLJUDQWV�KHOG�LQ�%ULVWRO�&RXQW\�
&RURQDYLUXV�¬,PPLJUDQW�5LJKWV

&RXUW�)LQGV�%ULVWRO�&RXQW\�6KHULII�DQG�,&(�/LNHO\�9LRODWHG�&RQVWLWXWLRQDO�5LJKWV�RI�,PPLJUDQW
'HWDLQHHV�LQ�7KHLU�&DUH

2UGHUV�:LGHVSUHDG�&29,'�7HVWLQJ�DQG�3URKLELWV�)XWXUH�$GPLVVLRQV

,Q�D�SRZHUIXO�RUGHU��D�IHGHUDO�FRXUW�LQ�%RVWRQ�UXOHG�VWURQJO\�LQ�IDYRU�RI�LPPLJUDQWV�GHWDLQHG�E\�,&(�DW
%ULVWRO�&RXQW\��7KH�FRXUW�UXOHG�WKDW�WKH�%ULVWRO�&RXQW\�6KHULII�DQG�,&(�OLNHO\�KDYH�DFWHG
XQFRQVWLWXWLRQDOO\�DQG�VKRZQ�GHOLEHUDWH�LQGLIIHUHQFH�WR�WKH�VXEVWDQWLDO�ULVN�RI�VHULRXV�KDUP�SRVHG�E\
&29,'����WR�WKH�GHWDLQHHV�LQ�WKHLU�FDUH��$V�HYLGHQFH��WKH�FRXUW�SRLQWHG�WR�%&+2&·V�IDLOXUH�WR�FRQGXFW
FRPSUHKHQVLYH�WHVWLQJ�RU�FRQWDFW�WUDFLQJ��DQG�LWV�UHIXVDO�WR�YROXQWDULO\�FRQVLGHU�UHOHDVH�RI�DQ\
GHWDLQHHV��7R�GDWH��WKH�FODVV�DFWLRQ�KDV�UHVXOWHG�LQ�WKH�UHOHDVH�RI����GHWDLQHHV��,Q�DQ�RUGHU�NQRZQ�DV
D�SUHOLPLQDU\�LQMXQFWLRQ��WKH�FRXUW�RUGHUHG�&29,'����WHVWLQJ�EH�PDGH�DYDLODEOH�DV�VRRQ�DV�SRVVLEOH
IRU�DOO�GHWDLQHHV�DQG�DOO�VWDII�DW�%ULVWRO�&RXQW\�KDYLQJ�DQ\�FRQWDFW�ZLWK�LPPLJUDQW�GHWDLQHHV��DW�,&(·V
H[SHQVH��7KH�FRXUW�DOVR�RUGHUHG�WKDW�WKHUH�EH�QR�QHZ�SHUVRQV�DGPLWWHG�WR�LPPLJUDWLRQ�GHWHQWLRQ�DW
%ULVWRO�&RXQW\��HIIHFWLYH�LPPHGLDWHO\��7KHVH�NH\�PHDVXUHV�DUH�LPSRUWDQW�VWHSV�LQ�DGGUHVVLQJ�WKH�YHU\
UHDO�OLIH�RU�GHDWK�WKUHDWV�H[SHULHQFHG�E\�LPPLJUDQWV�DW�6KHULII�+RGJVRQ·V�IDFLOLW\�¬

7KH�FRXUW�DOVR�SRZHUIXOO\�DFNQRZOHGJHG�WKDW�WKH�,&(�GHWHQWLRQ�SROLFLHV�DV�D�ZKROH��ZKLFK�WKH�FRXUW
PXVW�XSKROG��PD\�ZHOO�EH�´PLVJXLGHG�µ�DV�LPPLJUDQWV·�ULJKWV�DGYRFDWHV�ORQJ�KDYH�DUJXHG��7KH�&RXUW
QRWHG�WKDW�WKHUH�PD\�ZHOO�EH�WHQV�RI�WKRXVDQGV�RI�LQGLYLGXDOV�LQ�LPPLJUDWLRQ�FXVWRG\�ZKRP�,&(�PLJKW
EH�HTXDOO\�DEOH�WR�VXSHUYLVH�ZHUH�WKH\�FRQÀQHG�WR�D�NQRZQ�SODFH�RI�UHVLGHQFH�UDWKHU�WKDQ
LQFDUFHUDWHG�

7KH�FDVH�LV¬6DYLQR�Y��6RX]D�����&9��������LQ�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�0DVVDFKXVHWWV�

7KH�FRXUW·V�GHFLVLRQ�LV�DYDLODEOH¬KHUH�

+LJKOLJKWV�IURP�WKH�DWWDFKHG�GHFLVLRQ�LQFOXGH�¬

´$�FODVV�RI�FLYLO�LPPLJUDWLRQ�GHWDLQHHV�KHOG�LQ�WKH�%ULVWRO�&RXQW\�+RXVH�RI�&RUUHFWLRQ��FLWLQJ�WKLV
XQSDUDOOHOHG�KHDOWK�FULVLV��SUHVV�WKLV�&RXUW�WR�UHOHDVH�WKHP�IURP�FRQÀQHPHQW�LQ�WLJKW�DQG�DOOHJHGO\
XQVDQLWDU\�TXDUWHUV��7KH�JRYHUQPHQW�UHIXVHV�WR�SOD\�EDOO�µ��3DJH���
´$V�DQ�H[SHULHQFHG�WULDO�MXGJH�DW�ERWK�WKH�VWDWH�DQG�IHGHUDO�OHYHOV��,�KDYH�EHHQ�VWUXFN�E\�WKH�IDFW
WKDW�WKH�JUHDW�EXON�RI�WKHVH�����GHWDLQHHV�³�QRW�DOO�EXW�PRVW�³�ZRXOG�KDYH�EHHQ�DGPLWWHG�WR�EDLO
RQ�WHUPV�ZHUH�WKH\�$PHULFDQ�FLWL]HQV�IDFLQJ�FULPLQDO�FKDUJHV��7KH�IDFW�,�GLG�QRW�UHOHDVH�PRUH�LV
GXH�VROHO\�WR�WKH�SURSHU�UHVSHFW�,�RZH�WR�WKH�DGPLQLVWUDWLYH�KHDULQJ�RIÀFHUV�ZLWKLQ�WKH�H[HFXWLYH�µ
�)RRWQRWH����3DJH���
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´7HVWLQJ�RI�ERWK�VWDII�DQG�GHWDLQHHV�KDV�EHHQ�PLQLPDO��VR�WKH�UHDO�LQIHFWLRQ�UDWH�LV�D�P\VWHU\�
0HDVXUHV�WR�LVRODWH�WKH�FDUULHUV�DQG�SUHYHQW�WKH�GLVHDVH·V�VSUHDG�FDQQRW�VXFFHHG�ZLWKRXW
WHVWLQJ�µ��3DJH����
´2I�SDUWLFXODU�FRQFHUQ�LV�WKH�FRQWUDGLFWRU\�HYLGHQFH�LQ�WKH�UHFRUG�UHJDUGLQJ�PRQLWRULQJ�RI�WKRVH
'HWDLQHHV�ZKR�DUH�HVSHFLDOO\�YXOQHUDEOH�WR�&29,'����µ��3DJH�������
´7KH�&RXUW�GRHV�QRW�GLVDJUHH�ZLWK�WKH�JRYHUQPHQW·V¬SURWHVWDWLRQ�WKDW�´>L@UUHSDUDEOH�KDUP�FDQQRW
EH�DVVXPHG�IURP�WKH¬IDFW�RI�WKH�SDQGHPLF�DORQH�µ�2SS·Q�����,W�LV�WKH�JRYHUQPHQW·V¬UHVSRQVH¬WR
WKH�SDQGHPLF�WKDW�PDWWHUV��2Q�WKH�HYLGHQFH�LQ�WKH¬UHFRUG��LW�DSSHDUV�KLJKO\�OLNHO\�WKDW�VHULRXV
KDUP�ZRXOG�KDYH¬IROORZHG�IURP�WKH�&RXUW·V�LQDFWLRQ�µ��3DJH����¬
´'HWDLQHHV�KDYH�GHPRQVWUDWHG�DW�OHDVW�WKUHH�FDYHUQRXV�KROHV�LQ�WKH�JRYHUQPHQW·V�PLWLJDWLRQ
VWUDWHJ\�³�KROHV�LW�KDV�REVWLQDWHO\�UHIXVHG�WR�SOXJ�WKURXJKRXW�WKLV�OLWLJDWLRQ�µ��3DJH����
´,Q�WKLV�FDVH��WKH�DXWKRULWLHV�KDYH�GLVSOD\HG�WKH¬FRQWUDU\�PLQGVHW��:KHUH�HODVWLFLW\�LV�YLWDO��WKH\�DUH
ULJLG�¬ZKHUH�OLIH�KDQJV�XSRQ�D�FDUHIXOO\�GUDZQ�OLQH��WKH\�RSW�IRU�QHDU�EODQNHW�LQFDUFHUDWLRQ��7KDW�LV
HYLGHQFH�RI�GHOLEHUDWH¬LQGLIIHUHQFH�µ��3DJH����
´:KHQ�WKLV�&RXUW�IRUFHG�LQGLYLGXDO�EDLO�DSSOLFDWLRQV�XSRQ�WKH�JRYHUQPHQW��LW�UHVLVWHG�DOO�RI�WKHP�
'D\�LQ�DQG�GD\�RXW��WKH�&RXUW�ZDV�WROG�WKDW�´>L@W�LV�,&(·V�SRVLWLRQ��IRU�WKH�UHFRUG��WKDW�UHOHDVH�RI
QRQH�RI�WKH�OLVWHG�LQGLYLGXDOV�LV�UHTXLUHG�IRU�HLWKHU�WKHLU�VDIHW\�RU�WKH�VDIHW\�RI�WKH�UHPDLQLQJ�FLYLO
GHWDLQHH�SRSXODWLRQ�DW�%&+2&�µ��¬2SSRVLWLRQ�ZDV�XQGHUVWDQGDEOH�IRU�VRPH�RI�WKH�IRUW\�IRXU
ZKRP�WKH�&RXUW�DGPLWWHG�WR�EDLO��EXW�DW�OHDVW�WZHQW\�ÀYH�RI�WKRVH�KDG�HLWKHU�QR�FULPLQDO�UHFRUGV�RU
PLQLPDO�RU�QRQYLROHQW�RQHV��H�J���IUDXG��RSHUDWLQJ�XQGHU�WKH�LQÁXHQFH��ODUFHQ\��GUXJ�SRVVHVVLRQ�
RU�IDLOXUH�WR�DSSHDU��DORQJ�ZLWK�PLWLJDWLQJ�FLUFXPVWDQFHV�WKDW�LQGLFDWHG�OLWWOH�FRQWLQXHG�WKUHDW�WR�WKH
SXEOLF��6HYHUDO�DOVR�KDG�KHDOWK�FRQGLWLRQV�HOHYDWLQJ�WKHLU�ULVN�IURP�WKH�YLUXV��,&(�LV�IUHH�WR
GLVDJUHH�ZLWK�WKLV�&RXUW·V�GHWHUPLQDWLRQ�UHJDUGLQJ�WKLV�RU�WKDW�LQGLYLGXDO·V�DSWQHVV�IRU�UHOHDVH��$
ZKROHVDOH�EORFNDGH�RQ�EDLO��KRZHYHU��FDQQRW�EH�MXVWLÀHG�ZKHQ�WKH�JRYHUQPHQW�SURIIHUV�QR
DOWHUQDWLYH�PHWKRG�RI�UHGXFLQJ�WKH�SRSXODWLRQ�WR�D�VDIH�QXPEHU�µ��3DJH����
´7KH�JRYHUQPHQW�EHJDQ�WKLV�OLWLJDWLRQ�VXJJHVWLQJ��FRQWUDU\¬WR�DOO�NQRZQ�H[SHUW�JXLGDQFH��WKDW
VRFLDO�GLVWDQFLQJ�ZDV¬XQQHFHVVDU\�EHFDXVH�WKH�YLUXV�FRXOG�VRPHKRZ�EH�NHSW�RXW�RI
%&+2&�¬(YHQ�DIWHU�WKH¬IDOODF\�RI�WKLV�YLHZ�EHFDPH�DSSDUHQW��DV�HOHYHQ�VWDII�PHPEHUV¬DQG�RQH
'HWDLQHH�WHVWHG�SRVLWLYH��WKH�JRYHUQPHQW�FRQWLQXHG�WR¬DUJXH�WKDW�´%&+2&�LV�QRW�OLNH�WKH�ZRUOG�DW
ODUJHµ�VLQFH�LW�´LV¬DEOH�WR�FRQWURO�ZKR�FRPHV�LQWR�LWV�IDFLOLW\��ZKHUH�WKH\�JR��DQG¬ZKDW�VWHSV�DUH
WDNHQ�WR�VFUHHQ�VXFK�LQGLYLGXDOV��6RFLDO¬LQWHUDFWLRQ��WKH�SULPDU\�IRFXV�RI�WKH�VRFLDO
GLVWDQFLQJ¬UHFRPPHQGDWLRQV��LV�PXFK�PRUH�OLPLWHG�DW�%&+2&�WKDQ�LQ�WKH¬RXWVLGH�ZRUOG�µ�2SS·Q
����7KLV�WKLQNLQJ�ÁLHV�LQ�WKH�IDFH�RI¬WKH�&'&·V�GLUHFW�ZDUQLQJV�WKDW�GHWHQWLRQ�FHQWHUV�DUH
KDUGO\¬LPSUHJQDEOH�IRUWUHVVHV�DQG�WKDW��LQ�IDFW��WKH\�DUH�PRUH¬VXVFHSWLEOH�WR�RXWEUHDNV�RQFH�WKH
YLUXV�SHQHWUDWHV�µ��3DJH����


